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1/8/2007 Dist. Judge King unpublished

Opinion and order by district court affirming bankruptcy
court’s confirmation of chapter 11 plan.

The court discussed whether a statutory requirement that
tobacco companies that are not participants in the tobacco
settlement between the states and tobacco companies deposit money
into escrow constitutes a claim under the Bankruptcy Code
definition.  The court affirmed the bankruptcy court’s conclusion
that the definition of claim in § 101(5) is very broad, and
includes the enforceable obligation of the debtor to deposit
money into escrow.  It also agreed with the bankruptcy court that
the escrow deposit requirements are not tax claims.

The district court reviewed the bankruptcy court’s
conclusion that the plan complied with § 1129(a)(3) and
1123(a)(5)(G).  The states argued that the provision of the plan
that allows debtor to pay its prepetition escrow deposits over
time results in debtor operating in violation of the law, and
therefore the plan proposed a means forbidden by law.  The
district court agreed with the bankruptcy court that Bankruptcy
Code § 1123(a)(5)(G) allows a debtor to propose a plan that
provides adequate means for implementing the plan, such as curing
or waiving any default.  The escrow payments relate to financial
condition, and therefore meet the requirements of the statute. 
It also noted that the bankruptcy court had not determined
whether the payment of the prepetition escrow deposits over time
would cure the default.
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The court discussed classification of claims, and concluded
that it was not clear error to allow classification of escrow and
penalty claims separately from general unsecured claims.  Section
1122 allows substantially similar claims to be classified
together; it does not require that all similar claims be included
in a single class.  It also affirmed the bankruptcy court’s
decision that a party cannot raise an objection to plan
confirmation as a substitute for objecting to a claim.  Local
Bankruptcy Rule 3007.1.C.

The court rejected the states’ argument that a particular
claim was unimpaired, where the claimant was to receive an amount
it had agreed to in settlement of its claim instead of the full
amount in the proof of claim.  § 1124.

The court also affirmed the bankruptcy court’s decision that
the plan met the requirements of § 1129(a)(3) and 1129(b)(1),
that it be proposed in good faith, be fair and equitable, and not
discriminate unfairly.

On the cross-appeal, the district court rejected debtor’s
argument that the states’ assertion that debtor was not the
tobacco product manufacturer for certain cigarettes is a claim. 
It also discussed in more detail debtor’s assertion that the
escrow payments are tax claims.  Finally, it affirmed the
bankruptcy court’s order that debtor set aside escrow deposit
amounts monthly, even though the states do not require the
deposits to be made more than quarterly.  It concluded that such
a requirement is within the court’s power under § 105(a).
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